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1. Introduction 
  
In April of 2017, the US Environmental Protection Agency (EPA) released draft permits for 
uranium recovery and wastewater disposal associated with the proposed Dewey-Burdock in-situ 
recovery project. In accordance with EPA policy and Executive Order 12898, the EPA also 
conducted an environmental justice (EJ) analysis concerning the mine’s possible environmental 
or health impacts on minority and low-income communities. The report finds that “the city of 
Edgemont is a potentially overburdened community” based on its low-income status and 
accumulation of environmental health risks, but that the Dewey-Burdock project is not expected 
to meaningfully change this status. The EPA also recognizes the need for consultation with tribal 
communities for whom “the Black Hills is an area of cultural importance,” although it recognizes 
that consultation activities are not a part of the EJ analysis. Finally, the EJ analysis mentions 
several times that the EPA will conduct “enhanced public participation and outreach activities” 
given that UIC wells have the “potential for significant public health or environmental impacts.” 
These included several public comment sessions in the Black Hills area. 
  
We find the EJ analysis deficient in several connected ways. First, the analysis appears at odds 
with broad public understandings of environmental justice, scholarly expansions on public 
understandings, as well as the narrower, pragmatic definition of EJ used by the EPA. Second, 
although the draft EJ analysis and the EPA’s actions seem to suggest an understanding that the 
project might affect Lakota and other tribal relationships with the Black Hills, the draft EJ 
analysis as written does not allow the EPA to acknowledge the possible burden the proposed 
project might place on the culture, religion, or health of Native peoples.  Legal precedent - most 
notably Lyng v. Northwest Indian Cemetery Protective Association - suggests that even in the 
most extreme circumstances, the religious and cultural significance of a place will not prevent 
the completion of mining and resource extraction projects, as the significance of the whole (in 
our case, the Black Hills) is conceived by permit-granting institutions as separate from its part 
(the Dewey-Burdock project area), and the latter is not seen by the federal government to impose 
a substantial burden on the exercise of religious or cultural rights. Nonetheless, the EPA has still 
undertaken enhanced outreach activities, including extensive public participation hearings closer 
to the Oglala Sioux Tribe and Cheyenne River Sioux Tribe, in order to hear their concerns. To 
us, this action shows the EPA has some interest in accounting for the impact this project would 
have on Lakota and other Native peoples. This document thus presents an argument that the 
historic environmental justice concerns of the Lakota, Dakota, and other tribes must be taken into 
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account more substantially and meaningfully as a condition of this and any future EPA 
permitting in the Black Hills region. 
  
2. Defining environmental justice 
  
The concept and practice of environmental justice emerges directly from the activism of people 
of color and Native peoples directly affected by extractive industries, refineries and processing 
plants, and hazardous waste repositories. In fact, much of this activism was responding to 
uranium mining, processing, waste disposal, and nuclear weapons testing. In South Dakota, 
Native and non-Native groups alike devoted many years in the 1970s and 80s to proving that 
drinking water on the Pine Ridge and Cheyenne River reserves had been contaminated by past 
mining activities, resulting in undue health burdens for their people. The organization Women of 
All Red Nations (WARN) conducted many of the first drinking water tests on South Dakota 
reservations and fought for environmental justice on a national and international scale (LaDuke 
and Churchill 1985). The Indigenous Environmental Network (IEN) emerged to help facilitate 
the extremely influential 1991 People of Color Environmental Justice Summit, which directly led 
to Executive Order 12898, signed by President Clinton in 1994. 
  
Based on EO 12898, the EPA defines environmental justice in the following way. 
  

“Environmental justice (EJ) is the fair treatment and meaningful involvement of all 
people regardless of race, color, national origin, or income with respect to the 
development, implementation and enforcement of environmental laws, regulations and 
policies. 
 
Fair treatment means no group of people should bear a disproportionate share of the 
negative environmental consequences resulting from industrial, governmental and 
commercial operations or policies.” 
 

The EPA goes on to define the meaning of meaningful involvement: 
 
 

• People have an opportunity to participate in decisions about activities that may affect 
their environment and/or health 

• The public's contribution can influence the regulatory agency's decision 
• Community concerns will be considered in the decision making process 
• Decision makers will seek out and facilitate the involvement of those potentially affected 

 
 

We will return to this definition in a moment, but first it is important to contrast these principles 
originally agreed upon at the 1991 Summit (which can be viewed in full at 
http://www.ejnet.org/ej/principles.html). These include, most notably,  
  
4) Environmental Justice calls for universal protection from nuclear testing, extraction, 
production and disposal of toxic/hazardous wastes and poisons and nuclear testing that threaten 
the fundamental right to clean air, land, water, and food. 

http://www.ejnet.org/ej/principles.html
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7) Environmental Justice demands the right to participate as equal partners at every level of 
decision-making, including needs assessment, planning, implementation, enforcement and 
evaluation. 
 
11) Environmental Justice must recognize a special legal and natural relationship of Native 
Peoples to the U.S. government through treaties, agreements, compacts, and covenants affirming 
sovereignty and self-determination. 
  
In contrast to the EPA’s definition of environmental justice, the 1991 Summit identified the 
specificity of particular activities (e.g., uranium mining) and the specificity of particular 
communities and their relations with land and law (e.g., Native peoples) as fundamental to 
achieving environmental justice. Here, environmental justice did not simply mean the absence of 
harms or equality of distribution of risks, but also the proactive recognition of historic 
relationships with specific land and environments as well as industries.  
  
Scholars of environmental justice have focused closely on the twin problems of distribution of 
environmental harms and benefits and participation in public decision-making processes 
(Holifield 2001, Holifield et. al. 2010, Schlosberg 2009, Young 1996). What both social 
scientists and political theorists commonly argue is that public contribution rarely has the chance 
to influence the regulatory agency's decision. Nonetheless, individuals and organizations 
participate wholeheartedly and without pay in public hearings like those conducted by the EPA 
in South Dakota and Nebraska for the Dewey-Burdock project. In the case of the Dewey-
Burdock project, public comments were overwhelmingly against the project. Although not 
always couched in this terminology, we would suggest that many of the speakers were 
attempting to demonstrate to the EPA that the proposed Dewey-Burdock project does not 
produce just outcomes for marginalized populations in South Dakota. Whether their public 
comments meet the threshold for ‘meaningful participation’ depends on how willing the EPA is 
to modify its approach and adhere to its own principles. 
  
The EPA has continued to expand upon its definition of environmental justice through its EJ 
2014 and 2020 Action Agendas. EJ 2014 went a long way toward strengthening the EPA’s 
capacity to recognize possible overburdened communities, as the Dewey-Burdock analysis via 
EJ Screen and expanded use of participation and outreach meetings demonstrates. However, the 
EPA has also recognized the difficulty of integrating EJ into all aspects of agency practices, 
including permitting, public relations, and actual results. This includes understandings of treaty 
rights, which the EPA admits has been “a major evolution in EPA’s understanding of 
environmental justice and tribal rights” (EPA 2016, 43). The EJ 2020 Action Agenda sets out 4 
strategies for enhancing environmental justice towards Native peoples. These are: 
  

1. Strengthen consideration of tribes’ and indigenous peoples’ issues, their involvement in 
EPA’s decision-making processes, and responsiveness to their concerns when EPA 
directly implements federal environmental programs.  

2. Help federally recognized tribal governments build capacity and promote tribal action on 
environmental justice. 
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3. Address disproportionate impacts, improve engagement, promote meaningful 
involvement, and improve responsiveness to the environmental justice concerns of 
indigenous peoples.  

4. Promote intergovernmental coordination and collaboration to address environmental 
justice concerns in Indian country and in areas of interest to tribes and indigenous peoples 
throughout the United States.  

  
Is the permitting process the EPA is conducting for the Dewey-Burdock project consistent with 
these strategies and goals? Although enhanced public participation was conducted in the spring 
of 2017, this outreach focused almost completely on the potential health and water quality 
impacts of the project. While we find these very important, information from the draft 
environmental justice report was only mentioned, but not explained or referenced in any 
substantial manner by EPA officials. Although we took the time to download and comment on 
this report, it is likely that many more participants would have done so if the EPA representatives 
had explained their findings more substantially. 
  
The EJ analysis is insufficient in the EPA’s own standards. Yet ultimately the standards of 
environmental justice today, as thirty years ago, should be responsive to debates and actions in 
the public sphere, including proposals emerging from social movements. Our next section 
examines in more detail perspectives on environmental justice elaborated by Native peoples. 
  
3. Native American perspectives on environmental justice 
  
Environmental justice scholarship and activism features various assertions of (and mobilizations 
against) environmental (in)justice in the US from the perspectives of Native peoples, ranging 
from industrial pollution and contamination (Johnston, Dawson, and Madsen 2010; Voyles 2015) 
to hydroelectric power (Howe and TallBear 2006; Lawson 2009) and oil and natural gas 
development (Estes 2014; Allard 2016) to the threats which climate change poses to traditional 
food sources and ecosystems (Doerfler, cited in Scheman 2012; Dittmer 2013; Whyte 2017; 
Wildcat 2009). Importantly, nearly all Native-led engagements with questions of environmental 
justice are grounded in claims and relationships to land, some aspects of which are legally 
enshrined by treaties with the US government. Many scholars and activists, including Tsosie 
(1996; 2009), Whyte (2013), and various Lakota, Dakota, and otherwise-affiliated Native 
individuals who testified during the EPA public comment sessions, have noted that their 
communities’ complexly reciprocal relationships with the land escape capture by the narrowly 
defined terms of federal treaties. Despite this important caveat, treaties remain an important 
ground from which Native individuals and communities have articulated their visions for 
environmental justice. This emphasis on land, water, and treaty rights extends to Lakota 
articulations of environmental justice. Contemporary Lakota concerns with the impacts of 
proposed uranium mining activities, including the proposed Dewey-Burdock project, are 
grounded in a longer history of negative fallout from and concerted opposition against harmful 
mining projects in the Black Hills region. 
  
The Black Hills region was recognized as the land of the Dakota, Nakota, and Lakota peoples of 
the ‘Great Sioux Nation’ in the Fort Laramie treaties signed with the US government in 1851 and 
1868. After gold was discovered in the region in 1874, the Act of 1877 was orchestrated to 
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provide legal cover for the seizure of the Black Hills by the US federal government, facilitating 
the entry of prospecting settlers. In 1980 after years of protracted legal arguments, the US 
Supreme Court affirmed that the sale of Black Hills had indeed violated these treaties and 
awarded the ‘Great Sioux Nation’ a settlement of $106 million. Not one nation accepted the 
payment, insisting that the sacred region cannot be sold. The settlement, now approaching $1 
billion, continues to grow in an interest-earning account (Howe, Soldier, and Lee 2011). Today 
home to the mining, logging, ranching, and tourist industries, the Black Hills remains contested, 
unceded treaty territory to which Native and non-Native peoples, with very different 
understandings of and relationships to the federal government, economic development, and the 
land, lay claim. The politics of uranium mining in the region must be understood in this complex 
context. 
  
Uranium was discovered in the southern Black Hills region in the 1950s and quickly boomed as 
prices rose dramatically with the advent of nuclear power. Much of the arid land in this region 
was public land, and prospectors could lodge mineral claims and drill test boreholes with little 
investment. As more uranium was found in the region, Edgemont, SD, was chosen for a uranium 
processing mill, promising jobs and wealth to local residents. Little regard was given to the lives 
of miners and uranium workers, or to those surrounding the operations. Tailings piles were left 
uncovered and grew to heights of 50 feet or more. In addition to the daily erosion from wind and 
sometimes rain and the communication of water between aquifers allowed by abandoned 
boreholes and smaller mines, a number of particular events would impact the region’s future 
toxicity. In 1962, 200 tons of tailings broke through an earthen dam and washed into 
Cottonwood Creek and subsequently the Cheyenne and Missouri Rivers, which provided 
drinking water for thousands of people downstream, largely Lakota. But when the uranium boom 
was growing, these events were not treated with any particular notice (Grossman 2002, Halder 
2002, Jarding 2011, LaDuke and Churchill 1985, Thunder Hawk 2007, Young 1996; on 
remaining effects of abandoned uranium mines on the Cheyenne River, see Sharma et. al., 2016). 
  
It wasn’t until the 1970s that the health effects of uranium mining began to be noticed by people 
in the region. A South Dakota Department of Health study in 1976 already found elevated cancer 
rates around Edgemont (Tupper 2015). Downstream on the Pine Ridge reservation, WARN was 
conducting the first water tests, which found elevated levels of radioactive elements consistent 
with toxicity from uranium mining. It would be more than 25 years before an alternative water 
source was finally in place. Throughout the 1980s, WARN, the Black HIlls Alliance, Defenders 
of the Black Hills, and other Native and non-Native led groups sought to connect treaty rights to 
environmental justice in a meaningful way based on their histories of contamination, activism, 
and experience with the EPA and other federal institutions as well as private corporations.  
  
Since the initial wave of activism in the 1980s, groups such as Owe Aku and the Black Hills 
Clean Water Alliance have been working to amplify both Native and non-Native concerns 
related to uranium mining into advocacy for clean water. Just as these groups’ organizing and 
advocacy strategies are built upon previous iterations of the environmental justice movement in 
the Black Hills, so too are their concerns with potential environmental harm from the proposed 
Dewey-Burdock project grounded in and made more significant by past and ongoing experiences 
of contamination from historic uranium mining activities. The cumulative effects of past uranium 
mining, which remain in South Dakotan waterways, bodies, communities today, have been 
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repeatedly cited by the public as one of the most meaningful reasons that contemporary uranium 
mining is seen as an environmental injustice. The lack of understanding of this history of local 
and regional environmental justice movements and their connection with the fight for treaty 
rights (Ostler 2011) is one of the most troubling aspects of the EPA’s draft EJ analysis. 
  
4. Meaningful involvement and consultation 
  
Adequate attention to this history would further require the EPA revisit its existing approach to 
meaningful involvement and tribal consultation with regard to the proposed Dewey-Burdock 
project. While the EPA docket detailing the draft Class III and Class V permits for the project 
contains a draft document detailing plans for compliance with the National Historic Preservation 
Act (NHPA), including plans for tribal consultation, these plans do not feature as part of the EJ 
analysis, which we strongly feel they should. In this draft NHPA compliance document, the EPA 
details its plans to first conduct “inform and educate” sessions with tribes prior to beginning 
government-to-government consultation. The EPA notes in this document that after meeting with 
Oglala Sioux Tribal leaders, the EPA “was informed that the Tribe considered these meetings to 
be “inform and educate” meetings rather than government-to-government consultation.” Such a 
difference in interpretation cannot characterize a legitimate consultation process, and we are left 
wondering why it is that meetings which the EPA considered to be consultative were instead 
considered to be informational by the Tribe. 
  
At the public comment sessions in Rapid City on May 8-9, Lakota testifiers reminded the EPA 
that those public hearings do not qualify as meaningful tribal consultation. We urge the EPA to 
remember this, along with the EPA’s own definitions of EJ, articulated in EO 12898 and the EJ 
2020 Action Agenda, which state that people, and particularly Indigenous peoples, must 
participate, be meaningfully involved in, and indeed influence the direction of decision-making 
processes related to environmental justice - not simply have knowledge of those decision-making 
processes. We feel that meaningful tribal consultation could result in the EPA adjusting the draft 
UIC permits in question as well as the EJ analysis itself, perhaps by expanding its 20-mile buffer 
zone of interest around the proposed project site or, for example, implementing a watershed 
analysis approach instead. 
  
At the hearings in May, Ms. Valois Shea reassured all those present that the EPA permits in 
question would not be issued until the tribal consultation process was completed. We hope the 
EPA takes this promise seriously and soon embarks upon a meaningful tribal consultation 
process which stands up not just to the standards of Lakota and other Native EJ scholars and 
activists, but indeed the stated standards of the EPA itself.  
  
5. Conclusion 
  
Outlined above is a broad understanding of the environmental justice concerns the Dewey-
Burdock raises for two scholars of environmental politics in South Dakota. Our expertise comes 
from being students and scholars learning from the individuals and organizations expressing 
concerns about the Dewey-Burdock project and from a commitment to do our part in amplifying 
and translating these concerns into concepts recognizable to the EPA. We have attempted to 
enhance the picture of what environmental justice could look like if the concerns of Lakota and 
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other tribal communities were properly recognized as part of the permitting process. Our brief 
outline is insufficient to be counted as an environmental justice analysis in its own right; we only 
seek to highlight the striking absences within the EPA’s draft EJ analysis.  
  
With this in mind, we do not see how the proposed permits for the Dewey-Burdock project can 
be issued and retain any valence of environmental justice. In addressing some of the problems 
highlighted above, the EPA has a chance to set a precedent for working with Native communities 
in a manner more consistent with the goal of creating environmental justice. 
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